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E.O. 11652: N/A 
TAGS: GATT, ETRD, CA 

SUB J : U.S. ARTICLE XIX CONSULTATIONS WITH CANADA ON 
TEXTILES 

REF: STATE 60036 

FOLLOWING ARE MISSION COMMENTS ON GATT LEGAL QUESTIONS RE- 
QUESTED IN FINAL PARA OF REFTEL: 

1 . THERE ARE NO GATT RULES OUTLING PROCEDURES FOR 
NEGOTIATIONS UNDER ARTICLE XIX. THE NORMAL GATT PRACTICE 
IS THAT THE STANDARDS APPLIED FOR ARTICLE XXVIII SHOULD 
APPLY IN SUCH CASES. IT SHOULD BE CAUTIONED. HOWEVER, 

THAT IN SOME ARTICLES IT IS ACTUALLY SPECIFIED THAT THE 
PROVISIONS OF ARTICLE XXVIII SHOULD APPLY (AS, FOR 
EXAMPLE, IN THE CASE OF ARTICLE XXTV:6). THUS, AN 
ARGUMENT CAN BE MADE THAT THE PRINCIPLES OF ARTICLE 
XXVIII, IF THEY HAD BEEN INTENDED TO APPLY, WOULD HAVE 
BEEN SPECIFIED. STILL, WE AND GATT SECRETARIAT FEEL THAT 
ARTICLE XXVIII PRACTICE IS PERTINENT TO ARTICLE XIX. 

2. ARTICLE XIX:3(A) REFERS TO "AFFECTED CP'S" BEING 
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FREE TO SUSPEND CONCESSIONS, AND THIS COULD GIVE A RISE 
TO INTERPRETATION THAT "SUBSTANTIAL INTEREST" REFERRED 
TO IN XIX:2 IS NOT THE STANDARD INTENDED. HOWEVER, 

THE PROGRESSIVE FLOW FROM XIX:2 TO XIX:3 SEEMS TO MAKE 
IT IMPLICIT THAT "SUBSTANTIAL INTEREST" IS INDEED THE 
STANDARD MEANT. THIS IS THE RULE FOLLOWED IN ARTICLE 
XXVIII CASES. 


Margaret P. Grafeld Declassified/Released US Department of State EO Systematic Review 22 May 2009 



Margaret P. Grafeld Declassified/Released US Department of State EO Systematic Review 22 May 2009 


3. "SUBSTANTIAL INTEREST" HAS NEVER FORMALLY COME UP 
FOR GATT DECISION IN THE ARTICLE XIX CONTEXT. IT HAS 
BEEN BROACHED BILATERALLY BUT NEVER OFFICIALLY. GATT 
SECRETARIAT GENERALLY ADVISES GENEVA DELS ON INFORMAL 
BASIS ALONG SAME LINES IN ARTICLE XIX CASES AS THEY DO 

IN ARTICLE XXVIII CASES: THAT APPROXIMATELY 10 PERCENT 
MARKET SHARE IS A USEFUL STANDARD. EC, FOR EXAMPLE, 

USED 10 PERCENT IN RECENT ARTICLE XXIV:6 NEGOTIATIONS 
BUT DID NOT QUIBBLE IF A SUPPLIER FELL A LITTLE SHY. 

"PLUS OR MINUS 10 PERCENT" SEEMS THE GATT STANDARD. 

4. VALUE AND NOT VOLUME IS THE CUSTOMARY GATT MEASURE 
WHEN DISCUSSING MARKET SHARE, AND THIS VIEW IS COR- 
ROBORATED BY THE GATT SECRETARIAT. IN THE CURRENT 
CANADIAN CASE, THIS IS WEAKENING SOMEWHAT BY THE FACT 
THAT TEXTILES TRADE TENDS (ALTHOUGH NOT UNIVERSALLY) TO 
USE VOLUME REPEAT VOLUME AND NOT VALUE IN THE GATT CON- 
TEXT. IF CANADIANS SHOULD INVOKE THE LATTER STANDARD. 

I.E., THAT VOLUME IS THE CUSTOMARY GATT MEASUREMENT FOR 
TEXTILES, WE MIGHT RESPOND BY REMINDING THEM OF CLAIM 
THAT THEIR ACTION IS TAKEN OUTSIDE CONTEXT OF GATT TEX- 
TILES AGREEMENT. 

5. ARTICLE XIX MAKES NO MENTION OF DAMAGE OR INJURY TO 
THE EXPORTER'S TRADE, AND WE DO NOT BELIEVE U.S. SHOULD 
ACQUIESCE TO CANADIAN ASSERTION THAT THERE IS GATT LEGAL 
REQUIREMENT TO SHOW INJURY TO THE EXPORTER IN ARTICLE 
XIX: 3 CONTEXT. AFFECTED PARTIES CAN SUSPEND ANY SUBSTAN- 
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TIATJ.Y EQUIVALENT CONCESSIONS OR OTHER OBLIGATIONS OF 
WHICH CP'S DO NOT DISAPPROVE. 

6. GATT SECRETARIAT (LINDEN) SEE "INJURY " TO EXPORTER 
INTEREST AS A CONCEPT THAT IS EVEN MORE NEBULOUS AND UN- 
TRIED IN GATT CONTEXT THAN "SUBSTANTIAL SUPPLIER". HOW- 
EVER, LINDEN BELIEVES EXISTENCE OF INJURY TO SUPPLIERS 
WOULD BE PRESUMED UPON INVOCATION OF ARTICLE XIX. WE 
AGREE, EXCEPT THAT FOR PRESERVATION OF LONGSTANDING U.S. 
POSITION IN U.S. -CAN AD A ARTICLE XIX DISPUTES, WE OUGHT 
NOT TO ACKNOWLEDGE THIS TO CANADIANS. MOREOVER, THE EX- 
TENT OF ANY U.S. WITHDRAWALS WOULD HAVE TO BE DEFENSIBLE 
IN CONTEXT OF XIX:3(A) LANGUAGE: "THE SUSPENSION OF 
WHICH THE CP'S DO NOT DISAPPROVE". THUS, AS A PRACTICAL 
(AND NOT LEGAL) MATTER. WE WOULD ULTIMATELY HAVE TO BE 
IN A POSITION TO DEMONSTRATE TRADE IMPAIRMENT EQUIVALENT 
TO THE MAGNITUDE OF ANY WITHDRAWALS. SORENSON 
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